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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

/

Plaintiff/Respondent,

/

vs

/

Case No. 9&1524-CA

CESAR R. ARVISO,

/

Prioritv 2

Defendant/Appellant

BRIEF OF APPELLANT
This appeal is from a final order ana judgment of July 2, 1998
findirg that Appellant violated the terms and conditions of his
original sentence of April 14, 1998 and ordering that Appellant,
serve 90 days in jail with release to INS for deportation, and that
the pi.ison term of not less than one year nor more than 15 years in
the

Utah

State

Prison

for

violation

of

law,

to-wit:

Distribution/Offer/Arrange to Distribute a Controlled Substance in
violation of Section 58-37-8(1) (a) (11), U.C.A. ;1953), as amended,
a Second Degree Felony, be suspended "on condition that Defendant
not return to the United States"
"stayed from execution".
2)

(R. at 02 0) and/or sentence be

(R. 045, P.85 at 11 and 12), (R. 046, P.

Appellant served his jail time and was deported.-

(#k*»flre%023!

tu

DEC 2 h 1998
COURT OF APPEALS

Subsequently, July 2, 1998, Appellant was brought back before
the Court for a review of probation.

Appellant's original prison

senterce, that was ordered April 14, 1998, was imposed.

The Court

termiiiated Appellant's probation" and imposed th«=* original sentence
of onp to 15 years in prison apparently because Appellant reentered the United States after he was deported.
questioned

the

Court's

ruling

without

avail.

Defense counsel
(R.

046, P. 2)

Appellant was never served with an Affidavit alleging probation
violation or an Order to Show Cause.
RANDINE SALERNO, =4138
PUBLIC DEFENDER ASSOCIATION,
INC. OF WEEER COUNTY
2568 Washington 31vd:, Suite
Ogden, UT 8 4401
Attorneys for Appellant

102

JAN GI-AHAM
ATTORI^EY GENERAL
Heber M. Wells Building
160 East 300 South, 6th Floor
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Attorre/ for Appellee
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UNITED STATES.
APPELLANT WAS DENIED EQUAL
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IN THE UTAH. COURT OF APPEALS;

STATE OF UTAH,

/

Plaintiff/Respondent,

/

vs.

/

Case No. 981524-CA

CESAR R. ARVISO,

/

Priority 2

Defendant/Appellant.

/

BRIEF OP APPELLANT
JURISDICTIONAL STATEMENT
This appeal is from a final order and judgment imposing a
prison

sentence

upon Appellant

with

no probation

having

been

ordered and with no Affidavit or Order to Show Cause having been
filed with the

Court or served upon Appellant.

Sentence was

imposed April 14, 1998, but was suspended so that INS could be
notified to deport Appellant, as he was an illegal alien at the
time on the original filing of charges for Distribution of Cocaine,
a

Second

Degree

Felony.

Appellant was deported.

The

sentence was

suspended

and

the

July 2, 1998, Appellant was brought before

the Court and the original prison sentence was imposed.
1

The State

failed

to file an Affidavit

or an Order

to Show Cause.

The

Appellant was denied any notice whatsoever concerning his July 2,
1998 appearance before the Court and was blatantly denied State and
Federal due process of law.
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW
POINT 1
Appellant was never placed on probation during
his sentencing hearing on April 14, 1998 and
therefore the Court lacked jurisdiction to
sentence Appellant to the State Prison.
During the July 2, 1998 Court hearing, the
Appellant was thus illegally sentenced, in so
far as he was ordered not to re-enter the
United States.
Appellant was denied Equal
Protection of the law in violation of Section
24, Article I of the Utah Constitution and
Article IV, Section 2 and Section l of the XIV
Amendment of the Constitution of the United
States. Appellant was also denied due process
of law in violation of Article I, Section 7 of
the Utah Constitution and Section 1 of the XIV
Amendment to the United States Constitution.
STANDARD OF REVIEW
Whether the trial Court had jurisdiction to send Appellant to
prison under the circumstances of this case is a question of law
and the Appellate Court will accord, a trial Court's conclusions of
law no particular deference, reviewing them for correctness,

State

v. Raw liners, 893 P.2d 1063, 1066-67 (Utah Ct. App. 1995); State v.
Grate, 947 P.2d 116, 1998 (Utah Ct. App. 19975
POINT 2
Even if the trial Court's decision of
April 14, 1998 can be construed as having
placed Appellant on some kind of probation,
Appellant was denied due process and notice of
the
State's
actions
and
the
Court's
alternatives before and during the July 2,
1998 Court appearance which resulted in
2

Appellant's incarceration and in violation of
Appellant's due process rights and rights to
notice as required by the XIV Amendment of the
U.S. Constitution and Article I, Section 24 of
the Utah Constitution.
STANDARD OP REVIEW
Whether

the

trial

Court

had

the

authority

to

revoke

Appellant's probation is a question of law and the Court of Appeals
will

accord

a trial

Court's

conclusions

deference, reviewing them for correctness.
P.2d

1063, 1066-67

of

lav; no particular

State v. Rawlings, 893

(Utah Ct. App. 1995).

Also,

"because the

interpretation of a statute presents a question of law, the Court
of Appeals will review for correctness".

State v. Amador, 804 P.2d

1233, 1234 (Utah Ct. App. 1990)
STATEMENT OF THE CASE
This is an appeal from a judgment and conviction entered and
the sentence imposed after Appellant was brought before the Court
for an alleged probation violation, when, in fact, Appellant was
never placed on probation for the offense of Distribution of a
Controlled Substance in violation of Section 58-37-8 (1) (a) (ii),
U.C.A. (1953), as amended.
On April

14, 1998, Appellant plead

guilty

to the above-

mentioned offense and was sentenced to an indeterminate term of not
less than one year nor more than 15 years in the Utah State Prison.
The prison term was
ordered

to

deportation.

serve
The

"suspended".

90

days

jail

in

term

(R. at 020)

jail
was

with

3

release

suspended

Defendant not return to the United States.

Appellant was

on

to

INS

for

condition

the

(R. at 020)

Appellant was also ordered to serve 9 0 days in jail with
release to INS for deportation.

The prison sentence was suspended

on condition that Appellant not return to the United States.
case was set for review on June 16, 1998.

The

(R. at 020)

STATEMENT OF FACTS
On

or

information

about
for

April

1,

1998,

Distribution

of

a

Appellant

was

Controlled

charged

by

Substance,

in

violation of Section 58-37-8(1) (a) (ii), U.C.A. (1953), as amended,
as follows:
"Said Defendant did knowingly and intentionally distribute a
controlled substance, to-wit:

cocaine, Schedule II."

(R. at 001)

On or about April 6, 1998, Appellant appeared before the Court
to answer

to the above allegations.

Through

an

interpreter,

Appellant requested a preliminary hearing, set for April 14, 1998.
Subsequently, Judge James S. Sawaya, senior Judge, was assigned to
Appellant's case.

(R. at 014)

At Appellant's preliminary hearing, April 14, 1998, Appellant
waived his preliminary hearing, waived his time to be sentenced or
interviewed for purposes of a pre-sentence evaluation, and plead
guilty to the charges contained in the information.
02 0)

(R. at 019 and

The Court imposed a prison sentence for the crime charged to

an indeterminate term of not less than one year nor more than 15
years at the Utah State Prison.

The prison term was suspended and

Appellant was ordered to "serve 90 days jail with release to INS
for deportation."

The prison sentence was suspended on condition

the Appellant not return to the United States.
4

The case was set

for review on June 16, 1998.

(R. at 020)

On June 16, 1998, the Court conducted in a review hearing and
stated

in its Minute

Entry

that

it

had

been

determined

that

Appellant had been deported and the matter was stricken from the
calendar.

(R. at 023)

On July 2, 1998, Appellant again appeared before the Court,
this time before Judge Roger S. Dutson, pursuant to an alleged
violation of probation due to the fact that the Appellant had reentered the United States.

The record is void as to how or why

Appellant was apprehended and detained for an alleged "probation
violation".

(R. at 024)

During this hearing, the Court terminated

Appellant's "probation and imposed the original sentence of one to
15 years in. prison".

(R. at 024) (Emphasis added)

The Court stated,

during the July 2, 1998 appearance of

Defendant/Appellant, that Appellant "wasn't on probation. His term
was simply that he does prison or stay out of the country".

(R. at

046, P. 4)
Defense counsel argued that Appellant wasn't on probation and
the Court already sentenced him, that the Court no longer had
jurisdiction over the matter.
stated "appeal it".

(R. at 046, P. 4)

The Court simply

(R. at 046, P. 4)

Defense counsel then tried to invoke Appellant's right to be
sentenced by the Judge who imposed the original sentence.

Judge

Dutson's response was that "he's to go to prison immediately...."
(R. at. 46, P. 4)
Since that day, July 2, 1998, Appellant has been incarcerated
5

without the benefit of an Affidavit alleging a probation violation
or any charging documents having been filed by the Court.
the

Appellant

has

never

been

"charged"

with

any

In fact,

violations

subsequent to the original information that was filed in April,
1998.
ARGUMENT
POINT 1
Appellant was never placed on probation during
his hearing on April 14, 1998 and therefore
the Court lacked jurisdiction to sentence
Appellant to the State Prison during the
July 2, 1998 Court hearing, and Appellant was
illegally sentenced in so far as he was
ordered not to re-enter the United States.
On April 14, 1998, Appellant was brought before the Court to
answer charges of violation of Section 58-37-8(1) (a) (ii), U.C.A
(1953) as amended, in that he was alleged to having knowingly and
intentionally distributed a controlled substance, to-wit: cocaine,
a Schedule II drug.

The purpose for this appearance was originally

for a preliminary hearing.
through

a

sworn

During the hearing, however, Appellant,

interpreter,

agreed

to waive

his

preliminary

hearing, waive time for sentencing, plead guilty to the crime
charged in the Affidavit and be sentenced on that day and at that
time.

(R. at 019).

Please refer to Addendum #1, the April 14,

1998 trial transcripts attached hereto and incorporated herein by
reference.
attached

Also please refer to pages 019 and 020 of the record,
hereto

as

Addendum

#2

and

incorporated

herein

by

reference.
The Appellant's prison sentence was suspended, but he was
6

ordered to serve 90 days jail with release to 'IVS for deportation.
The prison sentence was suspended on condition he not return to the
United States.

Please refer to page 020 of the records as attached

hexetc.
Ps stated herein, Appellant did re-enter the United States and
was thereafter detained.
Appellant was detained.

The record is void as to why or how
He did appear before the Court on July 2,

1998, Judge Dutson presiding, when he was promptly told that the
original sentence was to be imposed and he was thereafter ordered
to be taken, immediately, to the Utah Stages Prison.

No charging

documents, no Affidavit of Probation Violation had been filed or
served on Appellant, and no Order to Show Cau^e had been filed or
served on Appellant.

Please refer to Addendum 3, the transcript of

the July 2, 1998, appearance of Appellant, a cached nereto and
incorporated herein by reference.
The prison sentence originally imposed, a^eit suspended, was
upon condition that Appellant not re-enter the United States.
The Utah Code of Criminal Procedure creamer, no provision for
suspersion of a prison sentence upon condition tiiat an accused stay
out of the United States, presumably forever.
et.

sseq.,

attached

incorporated herein.

hereto

as

See Section 77-18-1,

Appellant's

Addendum

4

and

The statute does, however, authorize the

Court to suspend the imposition cr execution of sentence and place
a Defendant on probation as directed in Section 77-18-1(2)(a)-(b),
U.C.A. (1953) as amended.
Appellant

believes

that

the bottom
7

line with

regards

to

Court's imposition of sentence rests upon the meaning of "sentence
suspended", without any provision for probation.
Under the traditional rules of statutory construction
"A statutory term should be interpreted and
applied according to its usual accepted
meaning, where the ordinary meaning of the
term results in an application thac is neither
unreasonably confused, inoperable, nor is
blatant contradiction of the express purpose
of the statute."
Bonneville Int'l Corp v. State Tax Commission, 858 P.2d 1045, 1048,
Utah Ct. App. 1993; State v. Grate, 947 P. 2d 116, Utah Ct. App.
1997.
Grate,
"charged".

Id,

refers

to

Black1s

Law

Dictionary,

It seems extremely appropriate

to

define

that the Court use

Blacks to define "suspended". According to Blank's Law Dictionary,
P. 1297, Fifth Edition (1979), the definition of suspended sentence
is "a conviction of a crime followed by a sentence that is given
formally, but not actually served".
susperded

sentence

on Appellant.

Truly the Court imposed a
The

only

proviso

that

the

senterce be suspended was that Appellant not re-enter the United
States*.

For

how long, we do not know.

Cleaily, the State Court

has no jurisdiction to determine under what condition Appellant
could legally re-enter this country and reside in any other of our
50 states.
extradition

The Court would clearly have no jurisdiction to order
of

Appellant

from

California

or

any

other

state,

especially if Appellant had lawfully entered tnat state within the
Unitea States. What then gives the Court the ability to dictate to
the INS or any other federal or state agency the legality of
8

Appellant's presence in the United States, especially when the
United States nor the INS are parties to the proceedings.
The common law adopts, as the principal basis of jurisdiction,
a teriitorial theory of jurisdiction over crimes:

A State has the

power to make conduct or the result of conduct a crime if the
conduct takes place or the result happens within its Territorial
limits.

Conversely, there can be no territorial jurisdiction where

conduct

and

its

results

both

occur

outside

Restatement of Conflict of Laws Section 425

its

territory.

(1934) .

Here, the

Court did not distinguish whether Appellant was forbidden from reentry into the State of Utah, which may be in and of itself an
unconstitutional

order, but

clearly

exceeded

its authority

by

attempting to prohibit Appellant from ever entering into the United
States, for whatever reason.

This type of determination has been

strictly limited to the Federal Government for its determination
and, thus, the State has been pre-empted.
POINT 2
Even if the trial Court's decision of
April 14, 1998 can be construed as having
placed Appellant on some kind of probation,
Appellant was denied due process and notice of
the
State's
actions
and
the
Court's
alternatives before and during the July 2,
1998 Court appearance which resulted in
Appellant's incarceration and in violation of
his due process rights as defined heiein.
State v. Grate, 947 P. 2d 116

(Utah Ct. Appeals 1997) has

clearly established the requirements in Utah in order for a trial
Court to extend or revoke a Defendant's probation.

Assuming,

originally, that Appellant was, in fact, placed on probation on
9

April

14, 1998, as a result of the condition

to the

sentence

suspension, the State was required to oring a tcrmal charge against
Appellant,

to

the

effect

that

he

was

guilty

of

a

crime

or

punishable offense before the Court had jurisdiction to inquire
into the alleged crime. Thus, Appellant needed to be charged at or
before his July 2, 1998 Court appearance and served with notice of
both the alleged offense and the necessity to appear before a
tribural to defend himself.

Ahmaogak v. State, 595 P.2d 985, 988-

89 (Alaska 1979); Grate, Supra at 947 P.2d at 119.
As noted in Berman v. State, 798 S.W. 2nd 8, 9 (Tex. Ct. App.
1990) and reiterated in Grate, supra at 121,
A person is not charged with an offense until
the filing of a complaint or return of an
indictment by a grand jury. . . In both cases,
the Defendant receives notice not only of uhe
allegations against him, but also of the
State's institution of judicial proceedings in
which the Defendant is expected to appear. It
is the combination of notice of both of these
elements that constitutes a "charge".
And, ]n Grate, at 122, "it is only when a probationer is served
with en Order to Show Cause that the probationer receives actual
notice

of the State's decision to proceed

violations".

against him for any

This decision is squarely and c±t-arly controlling in

this case before the Court. Defense counsel requested a hearing on
a

spontaneously

appeal.

declared

probation

violation

and

was

told

to

As declared in Grate, Id., "revocation of one's probation

case occurs only after service on the probationer of the Affidavit
filed by Adult Probation and Parole and an Order to Show Cause."
(Emphasis added)
10

CONCLUSION
The Court did not have jurisdiction to commit Appellant to the
State Prison and, therefore, che Appellant should be released from
custody.
DATED this

£1

day of December, 1998.

'RANDIN5 SA.LLFNC,
Attorney fcr Defendant:/Appellant
CERTIFICATE OF MAILING
I hereby certify that a true and correcc copy of the above and
foregoing Brief of Appellant was posted in tne United States mail,
postage prepaid on this _ j ^ _ _ day of December, 1998 and addressed
to:
'Jan Graham
Attorney General
Heber M. Wells Building
160 East 300 South, 6th Floor
P.O. Box 140854
Salt Lake City, Utah 84114-0854.
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ADDENDUM 1

1

IN THE DISTRICT COURT OF WEBER COUNTY

2

STATE OF UTAH

3
4

STATE OF UTAH,
jt?

PLAINTIFF,

5

Wl;

6

VS.

HEARING TRANSCRIPT

7

CESAR ARVISO,

CASE NO. 981901450

8

DEFENDANT.

9

*****

10

BE IT REMEMBERED THAT THIS MATTER CAME ON REGULARLY FOR

11

HEARING BEFORE THE HONORABLE JAMES S. SAWAYA, JUDGE, SITTING

12

AT OGDEN, UTAH ON THE 14TH DAY OF APRIL 1998.

13

WHEREUPON THE FOLLOWING PROCEEDINGS WERE HAD, TO WIT:

14
15

APPEARANCES:

16

FOR THE STATE:

BRENDA BEATON

17

FOR THE DEFENDANT:

TONY MILES

18

*****

19
20
21
22

TRANSCRIBED BY DEAN OLSEN, CSR
252 5 GRANT AVENUE
OGDEN, UTAH 84401
(801) 395-1056

ORIGINAL
CO

rn
o

Co

23
CO

Co

24
o

25

NOV 0 3 1988
COURT OF APPEALS

99

/Kjo<£*rA

m 9

045

2
OGDEN, UTAH
MR. MILES:

APRIL 14, 1998

YOUR HONOR, WE COULD GO TO PAGE 13,

NUMBER 38, CESAR ARVISO, ARVISO.
THE CLERK:

ARVISO.

THE COURT:

NUMBER 3 8 ON THE CALENDAR IS STATE

VERSUS CESAR R. ARVISO OR ARVISO, FILE NUMBER 981901450, ON
THE CALENDAR FOR PRELIMINARY HEARING.

THE RECORD MAY SHOW THE

DEFENDANT IS PRESENT WITH COUNSEL, MR. MILES.
MR. MILES:

THIS IS OUR INTERPRETER.

THE DEFENDANT

IS BEING BROUGHT OUT.
THE COURT:

WELL, YOU NEVER KNOW.

HER NAME COULD

HAVE BEEN -MR. MILES:

THAT'S TRUE.

THE COURT:

-- CESAR ARVISO.

ARE WE GONNA DO A PRELIMINARY HEARING TODAY?
MR. MILES:

WE ARE NOT, YOUR HONOR.

WE'RE GOING TO

WAIVE THE PRELIMINARY HEARING AND ENTER A PLEA AT THIS TIME.
YOU HAVE MR. ARVISO?
THE BAILIFF:

THEY SEEM TO HAVE TAKEN HIM DOWNSTAIRS.

WE CAN TRY TO BRING HIM BACK UP.

HUH?

MR. MILES:

HE WAS IN THIS FIRST ROOM.

THE BAILIFF:

LET ME CHECK IN HERE.

THE COURT:

WHAT ARE YOUR PLANS FOR HIM?

MR. MILES:

HE'S GOING TO ENTER A PLEA AS CHARGED TO

THE SECOND DEGREE FELONY.

HOLD ON A SECOND.

WE'RE GOING TO -- HE'S -- A

3
NEGOTIATION WITH THE STATE, YOUR HONOR.

HE IS HERE ILLEGALLY.

THE NEGOTIATION IS THAT HE WILL PLEAD TO THE SECOND DEGREE
FELONY, WOULD WAIVE TIME FOR SENTENCING, RATHER THAN REFER IT
FOR A PRESENTENCE REPORT, WOULD RECOMMEND - - M Y UNDERSTANDING
IS 3 0 DAYS AND TO BE RELEASED TO I.N.S. AT -- WHENEVER THEY
INDICATE THAT IT'S APPROPRIATE OR WHENEVER THEY ARE PREPARED
TO TRANSPORT, YOUR HONOR.
THE COURT:

IS THAT THE AGREEMENT?

MS. BEATON:

IS IT THE AGREEMENT, ALTHOUGH I THINK

IT'S 6 0 DAYS THAT WE HOLD THEM IN THE WEBER COUNTY JAIL SO
I.N.S. HAS ENOUGH TIME.
THE COURT:

SIXTY DAYS?

MS. BEATON:

UH-HUH.

MR. MILES:

I THINK -- THAT'S FINE.

MR. DAROCZI

JUST INDICATED 6 0 DAYS TO BE RELEASED TO I.N.S. WHENEVER
THEY -MS. BEATON:

THAT'S CORRECT.

THAT'S FINE.

MR. MILES:

LES, DID YOU INDICATE IT'S TYPICALLY THE

3 5 DAYS OR ARE YOU JUST - - D O YOU WANT HIM RELEASED TO I.N.S.
WHENEVER THEY -MS. BEATON:

YEAH.

MR. MILES:

-- ARE GOING TO BE TRANSPORTING --

MS. BEATON:

AS SOON AS POSSIBLE, BUT THE SENTENCE IS

6 0 DAYS.
MR. MILES:

THAT'S FINE, YOUR HONOR.

4
1

THE COURT:

OKAY.

WE'LL HAVE TO GO THROUGH THAT ALL

2

OVER AGAIN BECAUSE I DON'T QUITE UNDERSTAND IT.

3

INTERPRETER BEEN SWORN?

BUT HAS THE

4

THE INTERPRETER: YES, YOUR HONOR, THIS MORNING.

5

THE COURT:

6

YOU'RE HERE TODAY FOR A PRELIMINARY HEARING?

7
8

THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.

9
10

THE COURT:

AND IT'S MY UNDERSTANDING THAT YOU WISH

TO WAIVE YOUR RIGHT TO A PRELIMINARY HEARING?

11
12

MR. ARVISO, DO YOU UNDERSTAND THAT

THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.

13

THE COURT:

14

TIME TO ENTER A PLEA?

15
16

ALL RIGHT.

IS IT YOUR INTENTION AT THIS

THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.

17

THE COURT:

AND WHAT PLEA WILL YOU ENTER?

18

MR. MILES:

THAT WILL BE A GUILTY PLEA TO THE

19

CHARGE, YOUR HONOR, AS FILED.

20

THE COURT:

THE INFORMATION CHARGES YOU WITH THE

21

CRIME OF DISTRIBUTION OF A CONTROLLED SUBSTANCE, A SECOND

22

DEGREE FELONY.

23
24
25

DO YOU UNDERSTAND THAT CHARGE?

THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

AND DO YOU UNDERSTAND THAT YOU HAVE A

5
RIGHT TO ENTER A PLEA OF NOT GUILTY TO THAT CHARGE?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

IF YOU ENTER A PLEA OF NOT GUILTY TO

THAT CHARGE, DO YOU UNDERSTAND THAT UNDER THE LAW, YOU WILL BE
PRESUMED TO BE INNOCENT UNTIL YOU HAVE BEEN PROVED GUILTY?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
THE COURT:

DO YOU UNDERSTAND THAT?

THE INTERPRETER: YES, I UNDERSTAND.
THE COURT:

DO YOU UNDERSTAND THAT THE BURDEN OF

PROOF IS UPON THE STATE TO PROVE YOUR GUILT BEYOND A
REASONABLE DOUBT?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

IN THE EVENT YOU GO TO TRIAL AND THE

STATE DOES NOT PRESENT ENOUGH EVIDENCE TO PROVE YOUR GUILT
BEYOND A REASONABLE DOUBT, DO YOU UNDERSTAND THAT THE CHARGE
WOULD BE DISMISSED?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES .
THE COURT:

DO YOU UNDERSTAND THAT YOU HAVE A RIGHT

TO A JURY TRIAL IN THIS CASE?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

AND DO YOU UNDERSTAND THAT YOU HAVE A

6
RIGHT TO REMAIN SILENT, WHICH MEANS THAT YOU DON'T HAVE TO
GIVE EVIDENCE, YOU DON'T HAVE TO GIVE TESTIMONY IN THIS CASE
UNLESS IT'S YOUR DESIRE TO DO SO?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

DO YOU UNDERSTAND THAT YOU HAVE A RIGHT

TO BE CONFRONTED BY THE WITNESSES WHO ACCUSED YOU OF
COMMITTING THIS CRIME?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

DO YOU UNDERSTAND THAT YOU HAVE A RIGHT

TO EITHER IN PERSON OR THROUGH COUNSEL TO CROSS-EXAMINE THOSE
WITNESSES WHILE THEY'RE UNDER OATH?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES, YES.
THE COURT:

DO YOU UNDERSTAND THAT THE PENALTY FOR A

SECOND DEGREE FELONY IS IMPRISONMENT AT THE UTAH STATE PRISON
FOR A TERM OF NOT LESS THAN ONE AND NOT MORE THAN 15 YEARS?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

IN ADDITION, DO YOU UNDERSTAND THAT YOU

COULD BE REQUIRED TO PAY A FINE -- WHAT'S THE FINE FOR A
SECOND DEGREE?

IS IT 10,000?

MS. BEATON:

I BELIEVE SO.

THE COURT:

THAT YOU COULD BE REQUIRED, IN ADDITION

7
TO SERVING TIME IN PRISON, TO PAY A FINE OF UP TO $10,000.
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

DO YOU FEEL THAT YOU'RE IN A PRESENT

CONDITION AND A STATE OF MIND TO THINK AND ACT REASONABLY AND
SENSIBLY ABOUT ENTERING A PLEA OF GUILTY?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.

(WHEREUPON THE INTERPRETER TRANSLATED.)
THE COURT:

WE ALL THINK WE'RE A LITTLE CRAZY -- ARE

YOU NOW UNDER -- ARE YOU NOW UNDER THE INFLUENCE OF ANY
CHEMICAL SUBSTANCE, NARCOTICS, DRUGS, ALCOHOL, ANY OTHER
CHEMICAL SUBSTANCE THAT WOULD IN ANY WAY IMPAIR YOUR ABILITY
TO THINK CLEARLY AND TO BE -- TO ENTER A PLEA OF NOT -THE INTERPRETER: NO.
THE COURT:

-- GUILTY, EXCUSE ME.

THE INTERPRETER: NO.
THE COURT:

TIME RAISES HAVOC ON PEOPLE.

BE ABLE TO RATTLE THIS OFF LIKE ROTE.
REMEMBER MY OWN NAME.

I USED TO

NOW I CAN'T EVEN

MR. ARVISO, ARE YOU ENTERING A PLEA OF

GUILTY IN THIS MATTER OF YOUR OWN FREE WILL?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

HAS ANYONE IN ANY WAY ATTEMPTED TO

FORCE, COERCE, THREATEN YOU, DO ANY OTHER THING TO COMPEL YOU
TO ENTER A PLEA OF GUILTY AGAINST YOUR WILL?

8
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
NO.
THE COURT:

ARE YOU ENTERING A PLEA OF GUILTY

BECAUSE YOU ARE IN FACT GUILTY OF COMMITTING THIS OFFENSE?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
MR. MILES:

YOUR HONOR, IF I MAY, HE'S INDICATED

THAT THERE'S SOME QUESTION IN HIS MIND WHETHER HE WAS INVOLVED
IN DOING THIS.

I HAVE EXPLAINED TO HIM WHAT HIS OPTIONS ARE.

I SPOKE WITH THE OFFICERS ABOUT THE POSSIBILITY OF HIM
PLEADING NOT GUILTY AND HAVING IT SET FOR TRIAL A FEW MONTHS
OUT.

I'VE EXPLAINED TO HIM WHAT THE STATE'S CASE IS.

AND

BASED ON THAT AND IN EXPLAINING IT TO HIM, HE BELIEVES THAT HE
WILL ENTER THIS PLEA, AND IF THE COURT WANTS TO CONSIDER IT IN
THE FORM OF AN ALFORD PLEA, HE BELIEVES IT'S IN HIS BEST
INTERESTS TO ENTER THIS PLEA, ALTHOUGH THERE'S SOME QUESTION
IN HIS MIND WHETHER HE WAS THE ONE THAT WAS INVOLVED IN DOING
THIS.
THE COURT:

MR. ARVISO, ARE YOU ENTERING A PLEA OF

GUILTY IN THIS MATTER BECAUSE IT'S YOUR DESIRE TO ACCEPT THE
PLEA OFFER ENTERED BY THE COURT -- OR BY THE STATE, AND MAKE
YOU IN THE - - I N THE - - T O GAIN THE OPPORTUNITY OF HAVING A
LESSER OR A LIGHTER SENTENCE?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES .
THE COURT:

AND TO TAKE ADVANTAGE OF THINGS THAT ARE

9
BEING OFFERED BY THE STATE, IS THAT CORRECT?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

COUNSEL, HAVE I PRETTY WELL COVERED IT?

MR. MILES:

BELIEVE YOU HAVE, YOUR HONOR, YES.

MS. BEATON:

YOU HAVE, YOUR HONOR.

MR. MILES:

FACTUALLY, YOUR HONOR --

THE COURT:

FACTUALLY, LET ME ASK, DID -- ON OR

ABOUT THE 1ST DAY OF APRIL 1998 IN WEBER COUNTY, STATE OF
UTAH, HAVE IN YOUR POSSESSION A CONTROLLED SUBSTANCE, TO WIT:
COCAINE?
MS. BEATON:

HE ACTUALLY DISTRIBUTED, YOUR HONOR.

THE COURT:

PARDON?

MS. BEATON:

HE ACTUALLY DISTRIBUTED THE COCAINE.

THIS IS A SITUATION WHERE AN UNDERCOVER AGENT WAS SEARCHED,
SENT OUT TO MAKE A CONTROLLED BUY.
TWO AGENTS FROM THE STRIKE FORCE.

IT WAS BEING OBSERVED BY
THE DEFENDANT CAME OUT OF

ST. ANNE'S, MET WITH THE C.I. IN A PARKING LOT.

HE WAS

BEING -- THE TRANSACTION WAS OBSERVED BY THE STRIKE FORCE THE
ENTIRE TIME.

WHEN THE C.I. CAME BACK TO THE OFFICE, IT WAS

AFTER MAKING THE MONEY EXCHANGE AND THE DRUG EXCHANGE, THERE
WERE FIVE BAGS OF WHAT AT THAT TIME THEY SUSPECTED WAS COCAINE
AND WAS LATER CONFIRMED TO BE COCAINE.
THE COURT:

SO YOU FEEL THERE IS SUFFICIENT FACTUAL

BASIS UPON WHICH TO HAVE HIM ENTER A PLEA OF GUILTY?

10
MS. BEATON:

WE DO, YOUR HONOR.

THE COURT:

ANYTHING ELSE?

MR. MILES:

NO, YOUR HONOR.

THE COURT:

FCR THE RECORD THEN, MR. ARVISO, HOW

WILL YOU PLEAD TO THE CHARGE OF DISTRIBUTION OF A CONTROLLED
SUBSTANCE, AS CONTAINED IN THE INFORMATION FILED IN THIS
MATTER, A SECOND DEGREE FELONY?
THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
MR. MILES:

YOUR HONOR, I'VE EXPLAINED TO HIM THAT

AS WE'VE DISCUSSED THIS, HIS INTENT WAS TO PLEAD GUILTY WITH
THE COURT'S UNDERSTANDING THAT HE'S DOING IT TO TAKE ADVANTAGE
OF THE STATE'S -THE COURT:

I UNDERSTAND.

MR. MILES:

-- AGREEMENT.

THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
YES.
THE COURT:

KCW DO YOU PLEAD, GUILTY OR NOT GUILTY?

THE INTERPRETER: (WHEREUPON THE INTERPRETER TRANSLATED.)
GUILTY.
THE COURT:
ENTERED.

DEFENDANT'S PLEA OF GUILTY WILL BE

COURT WILL FIND FOR THE RECORD THAT THAT PLEA WAS

ENTERED BY AND OF HIS OWN FREE WILL AND VOLITION FREELY,
VOLUNTARILY, KNOWINGLY, AND WITH FULL KNOWLEDGE OF THE FACTS
AND CONSEQUENCES OF HIS PLEA.
MR. MILES:

YOUR HONOR, WE WOULD WAIVE FORMAL TIME

11
FOR SENTENCING AND ASK THE COURT TO IMPOSE SENTENCING TODAY,
AS DISCUSSED WITH THE PROSECUTION, WHICH WE WOULD ASK THE
COURT TO IMPOSE THE ONE TO 15, THE UTAH STATE PRISON AND
SUSPEND THAT ON A RECOMMENDATION OF 6 0 DAYS WITH CREDIT FOR
TIME SERVED, AND TO BE RELEASED TO I.N.S. AT ANY TIME, BUT TO
BE REVIEWED AFTER THE 5C DAYS IF THEY HAVE NOT DEPORTED HIM
YET.
THE COURT:

IS THAT THE AGREEMENT?

ARE THERE ANY

LEGAL REASONS THAT -MS. BEATON:

THE ONLY PROBLEM WOULD BE, YOUR HONOR,

IS THE CREDIT FOR TIME SERVED.

WE DON'T WANT IT TO BE A

SITUATION WHERE BECAUSE HE MAY HAVE SERVED 6 0 DAYS IN JAIL,
HE'S GONNA BE RELEASED RIGHT AWAY.
MR. MILES:

HE WAS ARRESTED APRIL 3RD.

MS. BEATON:

OKAY.

MR. MILES:

ACTUALLY BEEN TEN DAYS.

THE COURT:

ARE THERE ANY LEGAL REASONS YOU WISH TO

PRESENT WHY THE COURT SHOULD NOT PRONOUNCE SENTENCE?
MR. MILES:

NONE, YOUR HONOR.

THE COURT:

IT WILL BE THE JUDGMENT AND THE SENTENCE

OF THE COURT THAT THE DEFENDANT SERVE THE INDETERMINATE TERM
PROVIDED BY LAW FOR THE OFFENSE OF DISTRIBUTION OF A
CONTROLLED SUBSTANCE, A SECOND DEGREE FELONY, OF NOT LESS THAN
ONE, NOT MORE THAN 15 YEARS AT THE UTAH STATE PRISON.

THE

COURT WILL STAY THE EXECUTION OF THAT SENTENCE AND ORDER THAT

12
THE DEFENDANT SERVE -- HOW ABOUT 9 0 DAYS IN THE WEBER COUNTY
JAIL OR UNTIL SUCH TIME AS I.N.S. HAS MADE ARRANGEMENTS TO
TRANSPORT HIM.

DOES THAT MAKE SENSE?

MS. BEATON:

THAT SOUNDS GOOD.

MR. MILES:

IS THAT WITH CREDIT FOR THE TIME HE'S --

THE TEN DAYS I BELIEVE THAT HE'S DONE THUS FAR, YOUR HONOR?
THE COURT:

WELL, I'LL GIVE HIM CREDIT FOR TEN DAYS

SERVED IF THAT'S WHAT HE HAS SERVED.

I DON'T THINK IT'LL MAKE

MUCH DIFFERENCE IN THE OUTCOME.
MR. MILES:

THANK YOU, YOUR HONOR.

THE COURT:

OKAY.

MS. BEATON:

YOUR HONOR, DO YOU WANT TO SET THAT FOR

REVIEW TO VERIFY THAT HE'S BEEN PICKED UP BY I.N.S.?
THE COURT:

YEAH, WHEN SHOULD WE DO THAT?

MS. BEATON:

I GENERALLY WOULD DO IT 6 0 DAYS OUT.

THE COURT:

ALL RIGHT.

THE CLERK:

LET'S DO JUNE 16 AT 2:00 O'CLOCK.

THE COURT:

SO ORDERED.

MS. BEATON:

THANK YOU.

THE COURT:

MR. MILES, DO YOU HAVE ANYTHING ELSE?

MR. MILES:

I DON'T, YOUR HONOR.

THAT WILL BE THE ORDER.

MATTERS, BUT THAT'S ALL ON THIS ONE.
THE COURT:

I UNDERSTAND.

MR. MILES:

THANK YOU, YOUR HONOR.

THE COURT:

YOU'RE WELCOME.

I HAVE SOME OTHER
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SECOND DISTRICT COURT - OGDEN COURT
WEBER COUNTY, STATE OF UTAH
STATE OF UTAH,
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MINUTES
ARRAIGNMENT
SENTENCE, JUDGMENT, COMMITMENT
NOTICE

vs .

Case No: 981901450 FS

CESAR R. ARVISO,
Defendant

Judge:
Date:

PRESENT
Clerk:
juanas
Prosecutor:
Defendant
Defendant's Attorney(s)
Interpreter: BEA RUMP

JAMES S. SAWAYA
April 14, 1998

TONY MILES

DEFENDANT INFORMATION
Language: SPANISH
Date of birth: July 13, 1959
Video
Tape Number:
H0414
Tape Count: 401
CHARGES
1. DISTRIBUTE/OFFER/ARRANGE TO DIST C/S - 2nd Degree Felony
Plea: Guilty - Disposition: 04/14/1998 Guilty Plea
ARRAIGNMENT
Defendant waives reading of Information.
Advised of rights and penalties.
Defendant waives time for sentence.
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Case No: 981901450
Date:
Apr 14, 1998
SENTENCE PRISON
Based on the defendant's conviction of DISTRIBUTE/OFFER/ARRANGE TO
DIST C/S a 2nd Degree Felony, the defendant is sentenced to an
indeterminate term of not less than one year nor more than fifteen
years in the Utah State Prison.
The prison term is suspended.
SENTENCE RECOMMENDATION NOTE
Defendant shall serve 90 days jail with release to INS for
deportation. The prison sentence is suspended on condition the
defendant not return to the United States. Case is set for review
on e/ltf'SS
2:00 pm.

REVIEW DEPORTATION is scheduled.
Date: 06/16/1998
Time: 02 : 00 p.m.
Location: 3rd Floor South
Second District Court
2 52 5 Grant Avenue
Ogden, UT 84401
Dated this

[^

day of

firO-^lX

JAMES S. SAWAYA
District Court Judge
In compliance with the Americans with Disabilities Act, individuals
needing special accommodations (including auxiliary communicative
aids and services) during this proceeding should call Venna
Woodring at (801)395-1062 at least three working days prior to the
proceeding. The general information phone number is (801)395-1091.
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IN THE DISTRICT COURT OF WEBER COUNTY
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STATE OF UTAH,
REPORTER'S TRANSCRIPT
FROM VIDEO RECORDING

Plaintiff,
vs .

CASE NO. 981901450
CESAR R. ARVISO,
Defendant.
*****

Be it remembered that this matter came on regularly
for hearing before the Honorable Roger R. Dutson, Judge,
sitting at Ogden, Utah, on the 2nd day of July, 1998.
Whereupon, the following proceedings were had, to
wit:
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(WHEREUPON, the following proceedings were translated
to Mr. Arviso by a Spanish-speaking interpreter.)
THE CLERK:

State of --

THE COURT:

Cesar Arviso.

THE CLERK:

-- Cesar Arviso.

THE COURT:

What is your name?

THE DEFENDANT:

Cesar Arviso.

THE CLERK:

I think he needed the interpreter.

THE COURT:

(Speaks in Spanish)

He was supposed to be extradited, I understood.
is -- oh, I know.

Oh, just a minute.

I know what this is.

Oh,

I know what this is.

I know what it is.

Cesar Arviso, on April the 14th of 1998 was sentenced
by Judge Sawaya for Possession of Cocaine with Intent to
Distribute, or did distribute cocaine, to the Utah State
Prison for a term of one to 15 years.

The prison term was

suspended on the condition that after he completed 90 days
jail the defendant was not to return to the United States.
You did return.
to 15 years.

I am reimposing the prison term of one

After you complete the prison term, you are to

be deported.
MR. SNIDER:

Your Honor, can the Court impose a

prison term without an evidentiary hearing to determine
whether or not he actually violated the terms of his
probation?

Laurie Shingle, C.S.R.
(801) 395-1055
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THE COURT:

Well, he was not -- he's obviously here

and he was ordered not to be here.
MR. SNIDER:

Do we have an actual written order

from the court informing the defendant not to appear back or
it would be a violation of probation?
THE COURT:

That was the terms of the sentence

signed by the judge.
MR. SNIDER:

Do we have evidence that he received a

copy of that, Your Honor?

The problem we have is that he

was not - - h e was under the impression that everything had
been served and he had completed the terms of that
probation.
THE COURT:
day.

That's not what he told me the other

He told me that he just came back because he had a

child here and he felt that even though he wasn't supposed
to return he could come - - h e was just going to come back to
take care of his child.
MR. SNIDER:

Who was the original sentencing judge

on this?
THE COURT:
MR. SNIDER:

Judge Sawaya.
Was he a -- standing in for who, Your

Honor?
THE COURT:
MR. SNIDER:

Judge Baldwin, I guess.
Then we'd ask the matter be set for an

evidentiary hearing to determine whether or not he violated

Laurie Shingle, C.S.R.
(801) 395-1055
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the terms of his probation and an affidavit be filed.
THE COURT:

He wasn't on probation.

His term was

simply he does prison or he stay out of the country.

And

that's what he's getting.
MR. SNIDER:

If he wasn't on probation and the

Court's already sentenced him, then the Court no longer has
jurisdiction over the matter.
THE COURT:

Appeal it.

MR. SNIDER:

I will.

THE COURT:

Thank you.

I'm just reimposing the sentence that

was imposed.
MR. SNIDER:

We're invoking our right to be

sentenced by the judge who imposed the original sentence,
Your Honor.

We'd ask for a hearing in front of Judge

Baldwin.
THE COURT:

It was Judge Sawaya, and you can file

the necessary motions if you feel that's appropriate.
And he's to go to prison immediately and the time on
the city case will run concurrent with the prison term.
THE CLERK:

And what about the other state case?

THE COURT:

The other state case is resolved.

It's

terminated.
THE CLERK:

Okay.

THE COURT:

There was a second state case and that

one was terminated on the same conditions, but it was

Laurie Shingle, C.S.R,
(801) 395-1055
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terminated.
MR. JUNK:

Oh, it was terminated?

THE COURT:

Uh-huh.

MR. SNIDER:

Which case number was terminated, Your

Honor?
THE COURT:
was terminated.

The case number 971900580, that case

This other one,

it was just a straight

condition that the defendant not return to this country or
he will do the prison time.

That's how I construe it.

So I'm just ordering that he does the prison time
sentenced - - o r ordered by that court.

I'm not resentencing

him, I'm just telling him to do what he was already
sentenced to do.
That will be all.
(WHEREUPON, at this time proceedings conclude.)

Laurie Shingle, C.S.R.
(801) 395-1055
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CERTIFICATE

STATE OF UTAH
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)
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I, Laurie Shingle, do hereby certify that the foregoing
five pages of transcript constitute a true and accurate
record of the video-taped proceedings to the best of my
knowledge and ability as a Certified Shorthand Reporter
for the Second Judicial District Court of Weber County
in and for the State of Utah.
Dated at Ogden, Utah, this the 15th day of September,
1998.

Laurie
Lurie Shingle, C.SOR.

Laurie Shingle, C.S.R.
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Section
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77-18-4.
77-18-5.
77-18-5.5.
77-18-6.
77-18-6.5.
77-18-7.
77-18-8.
77-18-8.3.
77-18-8.5.
77-18-9.
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77-18-11.

77-18-12.
77-18-13.
77-18-14.

77-18-15.
77-18-16.
77-18-17.
77-18-1.

UTAH CODE OF CRIMINAL PROCEDURE
Disposition of fines.
Sentence — Term — Construction.
Reports by courts and prosecuting attorneys to
Board of Pardons and Parole.
J u d g m e n t of death — Defendant to select
method — Time of selection.
J u d g m e n t to pay fine or restitution constitutes
a lien.
Liability of rescued person for costs of emergency response.
Costs imposed on defendant — Restrictions.
Fine not paid — Commitment.
Special condition of sentence during incarceration — Penalty.
Special condition of probation — Penalty.
Definitions.
Petition — Expungement of records of arrest,
investigation, and detention — Eligibility
conditions — No filing fee.
Petition — Expungement of conviction — Certificate of eligibility — Notice — Written
evaluation — Objections — Hearing.
Grounds for denial of certificate of eligibility —
Effect of prior convictions.
Hearing — Standard of proof — Exception.
Order to expunge — Distribution of order —
Redaction — Receipt of order — Administrative proceedings — Division requirements.
Retention of expunged records — Fee — Agencies.
Penalty.
Retroactive application.

S u s p e n s i o n of s e n t e n c e — P l e a s held in abeyance — Probation — Supervision — Present e n c e i n v e s t i g a t i o n — S t a n d a r d s — Confidentiality — Terms a n d c o n d i t i o n s — Restitution
— Termination, r e v o c a t i o n , modification, or
e x t e n s i o n — H e a r i n g s — Electronic monitoring.
(1) On a plea of guilty or no contest entered by a defendant
in conjunction with a plea in abeyance agreement, the court
may hold the plea in abeyance as provided in Title 77, Chapter
2a, Pleas in Abeyance, and under the terms of the plea in
abeyance agreement.
(2) (a) On a plea of guilty, guilty and mentally ill, no
contest, or conviction of any crime or offense, the court
may suspend the imposition or execution of sentence and
place the defendant on probation. The court may place the
defendant: ?
(i) on probation under the supervision of the Department of Corrections except in cases of class C
misdemeanors or infractions;
(ii) on probation with an agency of local government or with a private organization; or
(iii) on bench probation under the jurisdiction of
the sentencing court,
(b) (i) The legal custody of all probationers under the
supervision of the department is with the department.
(ii) The legal custody of all probationers under the
jurisdiction of the sentencing court is vested as ordered by the court. The court has continuing jurisdiction over all probationers.
(3) (a) The department shall establish supervision and
presentence investigation standards for all individuals
referred to the department. These standards shall be
based on:

(i) the type of offense;
(ii) the demand for services;
(iii) the availability of agency resources;
(iv) the public safety; and
(v) other criteria established by the departmer
determine what level of services shall be provide
(b) Proposed supervision and investigation standi,
shall be submitted to the Judicial Council and the Be
of Pardons and Parole on an annual basis for review
comment prior to adoption by the department.
(c) The Judicial Council and the department si
establish procedures to implement the supervision i
investigation standards.
(d) The Judicial Council and the department sh
annually consider modifications to the standards ba.
upon criteria in Subsection (3) (a) and other criteria
they consider appropriate.
(e) The Judicial Council and the department sh
annually prepare an impact report and submit it to t
appropriate legislative appropriations subcommittee.
(4) Notwithstanding other provisions of law, the depa
ment is not required to supervise the probation of perse
convicted of class B or C misdemeanors or infractions or
conduct presentence investigation reports on class C misc
meanors or infractions. However, the department may supe
vise the probation of class B misdemeanants in accordan
with department standards.
(5) (a) Prior to the imposition of any sentence, the cou
may, with the concurrence of the defendant, continue th
date for the imposition of sentence for a reasonable peric
of time for the purpose of obtaining a presentence inve.
tigation report from the department or information froi
other sources about the defendant.
(b) The presentence investigation report shall include
victim impact statement describing the effect of the criin
on the victim and the victim's family. The victim impac
statement shall:
(i) identify the victim of the offense;
(ii) include a specific statement of the recon
mended amount of complete restitution as defined in
Subsection 76-3-201(4), accompanied by a recommen
dation from the department regarding the payment o:
court-ordered restitution as defined in Subsection
76-3-201(4) by the defendant;
(iii) identify any physical injury suffered by the
victim as a result of the offense along with its
seriousness and permanence;
(iv) describe any change in the victim's personal
welfare or familial relationships as a result oi the
offense;
(v) identify any request for psychological services
initiated by the victim or the victim's family as a
result of the offense; and
(vi) contain any other information related to the
impact of the offense upon the victim or the victim
family that is relevant to the trial court's sentencing
determination.
(c) The presentence investigation report shall include a
specific statement of pecuniary damages, accompanied by
a recommendation from the department regarding ^ e
payment of restitution with interest by the defendant &
accordance with Subsection 76-3-201(4).
(d) The contents of the presentence investigation r*
port, including any diagnostic evaluation report otderf1
by the court under Section 76-3-404, are protected and a**
not available except by court order for purposes of 5*f*
tencing as provided by rule of the Judicial Council or i°V
use by the department.
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(6) (a) T k e department shall provide the presentence investigation report to the defendant's attorney, or the
defendant if not represented by counsel, the prosecutor,
and the court for review, three working days prior to
sentencing Any alleged inaccuracies in the presentence
investigation report, which have not been resolved by the
parties and the department prior to sentencing, shall be
brought to the attention of the sentencing judge, and the
judge may grant an additional ten working days to resolve
the alleged inaccuracies of the report with the department If after ten working days the inaccuracies cannot be
resolved, the court shall make a determination of relevance and accuracy on the record
(b) If a party fails to challenge the accuracy of the
presentence investigation report at the time of sentencing, that matter shall be considered to be waived
(7) At the time of sentence, the court shall receive any
testimony, evidence, or information the defendant or the
prosecuting attorney desires to present concerning the appropriate sentence This testimony, evidence, or information shall
be presented in open court on record and in the presence of the
defendant
(8) While on probation, and as a condition of probation, the
defendant
(a) may be required to perform any or all of the following
(l) pay in one or several sums, any fine imposed at
the time of being placed on probation,
(n) pay amounts required under Title 77, Chapter
32a, Defense Costs,
(m) provide for the support of others for whose
support he is legally liable,
(IV) participate in available treatment programs,
(v) serve a period of time in the county jail not to
exceed one year
(vi) serve a term of home confinement, which may
include the use of electronic monitoring,
(vn) participate in compensatory service restitution programs including the compensatory service
program provided in Section 78-11-20 7,
(vin) pay for the costs of investigation, probation
and treatment services
dx) make restitution or reparation to the victim or
victims with interest in accordance with Subsection
76-3-201(4) and
(x) comply with other terms and conditions the
court considers appropriate, and
(b) if convicted on or after May 5, 1997, shall be
required to
d) complete high school classwork and obtain a
high school graduation diploma, a GED certificate, or
a vocational certificate at the defendant's own expense if the defendant has not received the diploma,
GED certificate, or vocational certificate prior to
being placed on probation, or
(n) provide documentation of the inability to obtain one of the items listed in Subsection (8)(b)(i)
because of
(A) a diagnosed learning disability, or
(B) other justified cause
(9) The department, upon order of the court, shall collect
^ o disburse fines, restitution with interest in accordance
*rth Subsection 76-3-201(4), and any other costs assessed
^ d e r Section 64-13-21 during
(a) the parole period and any extension of that period
in accordance with Subsection 77-27-6(4), and
(b) the probation period in cases for which the court
orders supervised probation and any extension of that
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period by the department in accordance with Subsection
77-18-1(10)
(10) (a) d) Probation may be terminated at anv time at the
discretion of the court or upon completion without
violation of 36 months probation in felony or class A
misdemeanor cases, or 12 months in cases of class B
or C misdemeanors or infractions
(n) If the defendant, upon expiration or termination of the probation period owes outstanding fines
restitution, or other assessed costs the court may
retain jurisdiction of the case and continue the defendant on bench probation or place the defendant on
bench probation for the limited purpose of enforcing
the payment of fines, restitution including interest, if
any, m accordance with Subsection 76-3-201(4) and
other amounts outstanding
(in) Upon motion of the prosecutor or victim or
upon its own motion, the court may require the
defendant to show cause why his failure to pay should
not be treated as contempt of court or why the
suspended jail or prison term should not be imposed
(b) The department shall notify the sentencing court
and prosecuting attorney in writing in advance m all
cases when termination of supervised probation will occur
by law The notification shall include a probation progress
report and complete report of details on outstanding fines
restitution, and other amounts outstanding
(11) (a) (l) Any time served by a probationer outside of
confinement after having been charged with a proba
tion violation and prior to a hearing to revoke proba
tion does not constitute service of time toward the
total probation term unless the probationer is exon
erated at a hearing to revoke the probation
(n) Any time served in confinement awaiting a
hearing or decision concerning revocation of proba
tion does not constitute service of time toward the
total probation term unless the probationer is exon
erated at the hearing
(b) The running of the probation period is tolled upon
the filing of a violation report with the court alleging a
violation of the terms and conditions of probation or upon
the issuance of an order to show cause or warrant by the
court
(12) (a) (l) Probation may not be modified or extended
except upon waiver of a hearing by the probationer or
upon a hearing and a finding in court that the
probationer has violated the conditions of probation
(u) Probation may not be revoked except upon a
hearing in court and a finding that the conditions of
probation have been violated
(b) (l) Upon the filing of an affidavit alleging with
particularity facts asserted to constitute violation of
the conditions of probation the court that authorized
probation shall determine if the affidavit establishes
probable cause to believe that revocation modifica
tion, or extension of probation is justified
(u) If the court determines there is probable cause
it shall cause to be served on the defendant a warrant
for his arrest or a copy of the affidavit and an order to
show cause why his probation should not be revoked,
modified, or extended
(c) d) The order to show cause shall specify a time and
place for the hearing and shall be served upon the
defendant at least five days prior to the hearing
(n) The defendant shall show good cause for a
continuance
(m) The order to show cause shall inform the
defendant of a right to be represented by counsel at
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tlie hearing and to have counsel appointed for him if
he is indigent.
(iv). The order shall also inform the defendant of a
right to present evidence.
(d) (i) At the hearing, the defendant shall admit or
deny the allegations of the affidavit.
(ii) If the defendant denies the allegations of the
affidavit, the prosecuting attorney shall present evidence on the allegations.
(iii) The persons who have given adverse information on which the allegations are based shall be
presented as witnesses subject to questioning by the
defendant unless the court for good cause otherwise
orders.
(iv) The defendant may call witnesses, appear and
speak in his own behalf, and present evidence.
(e) (i) After the hearing the court shall make findings
of fact.
(ii) Upon a finding that the defendant violated the
conditions of probation, the court may order the
probation revoked, modified, continued, or that the
entire probation term commence anew.
(iii) If probation is revoked, the defendant shall be
sentenced or the sentence previously imposed shall
be executed.
(13) Restitution imposed under this chapter and interest
accruing in accordance with Subsection 76-3-201(4) is considered a debt for willful and malicious injury for purposes of
exceptions listed to discharge in bankruptcy as provided in
Title 11 U.S.C.A. Sec. 523, 1985.
(14) The court may order the defendant to commit himself
to the custody of the Division of Mental Health for treatment
at the Utah State Hospital as a condition of probation or stay
of sentence, only after the superintendent of the Utah State
Hospital or his designee has certified to the court that:
(a) the defendant is appropriate for and can benefit
from treatment at the state hospital;
(b) treatment space at the hospital is available for the
defendant; and
(c) persons described in Subsection 62A-12-209(2)(g)
are receiving priority for treatment over the defendants
described in this Subsection (14).
(15) Presentence investigation reports, including presentence diagnostic evaluations, are classified protected in accordance with Title 63, Chapter 2, Government Records Access
and Management Act. Notwithstanding Sections 63-2-403 and
63-2-404, the State Records Committee may not order the
disclosure of a presentence investigation report. Except for
disclosure at the time of sentencing pursuant to this section,
the department may disclose the presentence investigation
only when:
(a) ordered by the court pursuant to Subsection 63-2202(7);
(b) requested by a law enforcement agency or other
agency approved by the department for purposes of supervision, confinement, and treatment of the offender;
(c) requested by the Board of Pardons and Parole:
(d) requested by the subject of the presentence investigation report or the subject's authorized representative;
or
(e) requested by the victim of the crime discussed in the
presentence investigation report or the victim's authorized representative, provided that the disclosure to the
victim shall include only information relating to statements or materials provided by the victim, to the circumstances of the crime including statements by the defendant, or to the impact of the crime on the victim or the
victim's household.
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(16) (a) The court shall consider home confinement as a
condition of probation under the supervision of the department, except as provided in Sections 76-3-406 and
76-5-406.5.
(b) The department shall establish procedures and
standards for home confinement, including electronic
monitoring, for all individuals referred to the department
in accordance with Subsection (17).
(17) (a) If the court places the defendant on probation
under this section, it may order the defendant to participate in home confinement through the use of electronic
monitoring as described in this section until further order
of the court.
(b) The electronic monitoring shall alert the department and the appropriate law enforcement unit of the
defendant's whereabouts.
(c) The electronic monitoring device shall be used under conditions which require:
(i) the defendant to wear an electronic monitoring
device at all times; and
(ii) that a device be placed in the home of the
defendant, so that the defendant's compliance with
the court's order may be monitored.
(d) If a court orders a defendant to participate in home
confinement through electronic monitoring as a condition
of probation under this section, it shall:
(i) place the defendant on probation under the
supervision of the Department of Corrections;
(ii) order the department to place an electronic
monitoring device on the defendant and install electronic monitoring equipment in the residence of the
defendant; and
(iii) order the defendant to pay the costs associated
with home confinement to the department or the
program provider.
(e) The department shall pay the costs of home confinement through electronic monitoring only for those persons
who have been determined to be indigent by the court.
(f) The department may provide the electronic monitoring described in this section either directly or by
contract with a private provider.
1998
77-18-2.

Repealed.

1994

77-18-3. D i s p o s i t i o n of fines.
Fines imposed by the district court shall be paid as provided
in Section 78-3-14.5.
1996
77-18-4. S e n t e n c e — T e r m — C o n s t r u c t i o n .
(1) Whenever a person is convicted of a crime and the
judgment provides for a commitment to the state prison, the
court shall not fix a definite term of imprisonment unless
otherwise provided by law.
(2) The sentence and judgment of imprisonment shall be for
an indeterminate term of not less than the minimum and not
to exceed the maximum term provided by law for the particular crime.
(3) Except as otherwise expressly provided by law, every
sentence, regardless of its form or terms, which purports to be
for a shorter or different period of time, shall be construed to
be a sentence for the term between the minimum and maximum periods of time provided by law and shall continue until
the maximum period has been reached unless sooner terminated or commuted by authority of the Board of Pardons and
Parole.
"
i#*
77-18-5.

R e p o r t s by c o u r t s a n d p r o s e c u t i n g attorneys
to B o a r d of P a r d o n s a n d P a r o l e .
In cases where an indeterminate sentence is imposed, the
judge and prosecuting attorney may, within 30 days, mail a
statement to the Board of Pardons and Parole setting forth the
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term for which the prisoner ought to be imprisoned together
vrith any information which might aid the board in passing on
the application for termination or commutation of the sentence or for parole or pardon.
1994
77-18-5.5.

J u d g m e n t of d e a t h — D e f e n d a n t to select
m e t h o d — Time of s e l e c t i o n .
When a person is convicted of a capital offense and the
judgment of death has been imposed, the defendant is entitled
to select, at the time of sentencing, either a firing squad or a
lethal intravenous injection as the method of execution. If the
defendant does not indicate a preference at that time to the
court, the judgment of death shall be executed by lethal
intravenous injection.
1988
77-18-6.

J u d g m e n t to pay fine or r e s t i t u t i o n constit u t e s a lien.
A judgment which orders the payment of a fine or payment
of restitution to a victim pursuant to Section 76-3-201 constitutes a lien when recorded in the judgment docket and shall
have the same effect and is subject to the same rules as a
judgment for money in a civil action.
1983
77-18-6.5.

Liability of r e s c u e d p e r s o n for c o s t s of e m e r gency response.
(1) Any person who violates Section 76-6-206.1 whose conduct required emergency care, rescue, assistance, or recovery
services at the scene of an abandoned or inactive mine may be
charged with the expenses incurred in meeting the emergency.
(2) The court's order shall be a judgment which orders the
payment of reimbursement to any public agency or private
body that incurred the expenses. The judgment shall constitute a lien when recorded in the judgment docket and shall
have the same effect and is subject to the same rules as a
judgment for money in a civil action.
(3) The liability imposed under this section is in addition to
and not in limitation of any other liability that may be
imposed.
1997
77-18-7. C o s t s i m p o s e d o n d e f e n d a n t — R e s t r i c t i o n s .
Unless specifically authorized by statute, a defendant shall
not be required to pay court costs in a criminal case either as
apart of a sentence or as a condition of probation or dismissal.
1980

77-18-8. F i n e not paid — C o m m i t m e n t .
When a defendant is sentenced to pay a fine in addition to a
jail or a prison sentence and the judgment is that the jail or
prison sentence be suspended upon payment of the fine, the
service of the jail or prison sentence shall satisfy the judgment. If a defendant fails to pay the fine and thereafter the
court finds that the defendant failed to make a good faith
effort to pay the fine, the court may, after a hearing, order the
execution of the suspended jail or prison sentence. If a
defendant is sentenced to pay a fine only or is sentenced to jail
°r prison and a fine, with neither suspended, he shall not later
be committed to jail for failure to pay the
fine.
1980
77-18-8.3.

S p e c i a l c o n d i t i o n of s e n t e n c e d u r i n g incarc e r a t i o n — Penalty.
(1) At the time of sentence, the court may order the defendant to be prohibited from directly or indirectly engaging in
*ny profit or benefit generating activity relating to the publication of facts or circumstances pertaining to the defendant's
^volvement in the criminal act for which the defendant is
convicted.
(2) The court's order may prohibit the defendant from
contracting with any person, firm, corporation, partnership,
association, or other legal entity with respect to the commission and reenactment of the defendant's criminal conduct, by
Wa
y of a movie, book, magazine article, tape recording, pho-
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nograph record, radio, or television presentations, live entertainment of any kind, or from the expression of the defendant's
thoughts, feelings, opinions, or emotions regarding the criminal conduct.
(3) The court may order that the prohibition includes any
event undertaken and experienced by the defendant while
avoiding apprehension from the authorities or while facing
criminal charges.
(4) The court may order that any action taken by the
defendant by way of execution of power of attorney, creation of
corporate entities, or other action to avoid compliance with the
court's order may be found to be contempt.
(5) The Department of Corrections shall notify the attorney
general of any alleged violation of the court's order under this
section.
(6) The Board of Pardons and Parole and any county jail
administrator may consider the court's finding in any incarceration release decision concerning the incarcerated defendant.
(7) For purposes of this section:
(a) "convicted" means a conviction by entry of a plea of
guilty or nolo contendere, guilty and mentally ill, no
contest, and conviction of any crime or offense; and
(b* ''defendant" means the convicted defendant, the
defendant's assignees, and representatives acting on the
defendant's authority.
1996
77-18-8.5. S p e c i a l c o n d i t i o n of probation — Penalty.
(1) In accordance with Subsections 77-18-1(2) and (8), the
court may place the defendant on probation and as a condition
of probation, the court may order the defendant to be prohibited from directly or indirectly engaging in any profit or benefit
generating activity relating to the publication of facts or
circumstances pertaining to the defendant's involvement in
the criminal act for which the defendant is convicted.
(2) The court's order may prohibit the defendant from
contracting with any person, firm, corporation, partnership,
association, or other legal entity with respect to the commission and reenactment of the defendant's criminal conduct, by
way of a movie, book, magazine article, tape recording, phonograph record, radio, or television presentations, live entertainment of any kind, or from the expression of the defendant's
thoughts, feelings, opinions, or emotions regarding the criminal conduct.
(3) The court may order that the prohibition includes any
event undertaken and experienced by the defendant while
avoiding apprehension from the authorities or while facing
criminal charges.
(4) The court may order that any action taken by the
defendant by way of execution of power of attorney, creation of
corporate entities, or other action to avoid compliance with the
court's order shall be found to be in contempt.
(5) Adult Probation and Parole shall notify the attorney
general of any alleged violation of the court's order under this
section.
(6) The violation of the court's order shall be considered a
violation of probation.
(7) For purposes of this section:
(a) "convicted" means a conviction by entry of a plea of
guilty or nolo contendere, guilty and mentally ill, no
contest, and conviction of any crime or offense; and
(b) ''defendant" means the convicted defendant, the
defendant's assignees, and representatives acting on the
defendant's authority.
1996
77-18-9. Definitions.
As used in this chapter:
(1) "Administrative finding" means a decision upon a
question of fact reached by an administrative agency
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following an administrative hearing or other procedure
satisfying the requirements of due process
(2) "Certificate of eligibility" means a document issued
by the division stating that the criminal record which is
the subject of a petition for expungement is eligible for
expungement
(3) "Conviction" m e a n s judgment by a criminal court on
a verdict or finding of guilty after trial, a plea of guilty, or
a plea of nolo contendere
(4) "Division" m e a n s the Law Enforcement Criminal
Investigations and Technical Services Division of the
Department of Public Safety, established in Section 5310-103
(5) "Expungement" means the sealing or destruction of
a criminal record, including records of the investigation,
arrest, detention, or conviction of the petitioner
(6) "Jurisdiction" means an area of authority
(7) "Petitioner" means a person seeking expungement
under this chapter
(8) Second degree forcible felony includes
(a) aggravated assault, if the person intentionally
causes serious bodily injury,
(b) aggravated assault by a prisoner,
(c) aggravated assault on school premises,
(d) intentional child abuse,
(e) criminally negligent automobile homicide
(f) reckless child abuse homicide,
(g) mayhem,
(h) manslaughter,
(I) kidnaping,
(j) forcible sexual abuse,
(k) robbery,
(1) felony fleeing causing death or serious bodily
injury, or
(m) delivery of an explosive to a common earner
1998

77-18-10.

P e t i t i o n — E x p u n g e m e n t of records of arrest, i n v e s t i g a t i o n , a n d d e t e n t i o n — Eligibility c o n d i t i o n s — N o filing fee.
(1) A person who has been arrested with or without a
warrant may petition the court in which the proceeding
occurred or, if there were no court proceedings, any court in
the jurisdiction where the arrest occurred, for an order expunging any and all records of arrest, investigation, and
detention which may have been made in the case, subject to
the following conditions
(a) at least 30 days have passed since the arrest for
which expungement is sought,
(b) there have been no intervening arrests, and
(c) one of the following occurred
(l) the person was released without the filing of
formal charges,
(n) proceedmgs against the person were dismissed
(in) the person was discharged without a convic
tion and no charges were refiled within 30 days
(IV) the person was acquitted at trial, or
(v) the record of any proceedings against the person has been sealed
(2) (a) A person seeking expungement under Subsection (1)
may petition the court for expungement before the expiration of the 30 days required by Subsection (l)(a) if he
believes extraordinary circumstances exist and the court
orders the division to proceed with the eligibility process
(b) A court may, with the receipt of a certificate of
eligibility, order expungement if the court finds that the
petitioner is eligible for relief under this subsection and in
the interest of justice the order should be issued prior to
the expiration of the 30-day period required by Subsection
(l)(a)

41

(3) As provided in Subsection 21-l-5(l)(i), there is no fee f
a petition filed under Subsection (2)
(4) The petitioner shall file a certificate of eligibility issuf
by the division to be reviewed by the prosecuting attorney ar
the court prior to issuing an order granting the expungemen
(5) If the court finds that the petitioner is eligible for relu
under this section, it shall issue an order granting th
expungement
(6) No filing fees or other administrative charges shall b
assessed against a successful petitioner under this section
(7) A person who has received expungement of an arres
under this section may respond to any inquiry as though tht
arrest did not occur, unless otherwise provided by law
199*.
77-18-11.

P e t i t i o n — E x p u n g e m e n t of conviction —
Certificate of eligibility — N o t i c e — Written
e v a l u a t i o n — Objections — Hearing.
( D A person convicted of a crime may petition the convict
ing court for an expungement of the record of conviction
(2) The court shall require receipt of a certificate of eligibil
lty issued by the division under Section 77-18-12
(3) The petition and certificate of eligibility shall be filed
with the court and served upon the prosecuting attorney and
the Department of Corrections
(4) A victim shall receive notice of a petition for
expungement if prior to the entry of an expungement order
the victim or, m the case of a minor or a person who is
incapacitated or deceased the victim's next of kin or authorized representative submits a written and signed request for
notice to the office of the Department of Corrections in the
judicial district in which the crime occurred or judgment was
entered
(5) The Department of Corrections shall serve notice of the
expungement request by first-class mail to the victim at the
most recent address of record on file with the department The
notice shall include a copy of the petition certificate of
eligibility, and statutes and rules applicable to the petition
(6) The court in its discretion may request a written evaluation by Adult Parole and Probation of the Department of
Corrections
(a) The evaluation shall include a recommendation
concerning the petition for expungement
(b) If expungement is recommended the evaluation
shall include certification that the petitioner has completed all requirements of sentencing and probation or
parole and state any rationale that would support or
refute consideration for expungement
(c) The conclusions and recommendations contained in
the evaluation shall be provided to the petitioner and the
prosecuting attorney
(7) If the prosecuting attorney or a victim submits a written
objection to the court concerning the petition within 30 days
after service of the notice or if the petitioner objects to the
conclusions and recommendations in the evaluation within 15
days after receipt of the conclusion^ and recommendations,
the court shall set a date for a. hearing and notify the
prosecuting attorney for the j u n iiction, the petitioner, and
the victim of the date set for the n e a n n g
(8) Any person who has relevant information about the
petitioner may testify at the hearing
(9) The prosecuting attorney may respond to the court with
a recommendation or objection within 30 days
(10) If an objection is not received under Subsection (7), the
expungement may be granted without a hearing
(11) A court may not expunge a conviction of a
(a) capital felony
(b) first degree felony,
(c) second degree forcible felony, or
l9
(d) any sexual act against a minor
"

77-18-16

UTAH CODE OF CRIMINAL PROCEDURE

(a) the Board of Pardons and Parole,
(b) the Peace Officer Standards and Training,
{€) federal authorities, umess prohibited by !edera\
law,
(d) the Division of Occupational and Professional Licensing, and
(e) the State Office of Education
(4) The division may also use the information in its index
for the purpose of establishing good character for issuance of a
concealed firearm permit as provided in Section 53-5-704
(5) A person whose records are released under Subsection
(3) shall be given a reasonable opportunity by the recipient
agency to challenge and explain any information in the
records and to challenge the relevancy of that information
before a final determination is made by the agency
(6) A court may permit inspection or release of an expunged
record only upon petition by the person who is the subject of
the record and only to the persons named in the petition
(7) (a) For judicial sentencing, a court may order any
records sealed under this section to be opened and admit
ted into evidence
(b) The records are confidential and are available for
inspection only by the court, parties, counsel for the
parties, and any other person who is authorized b> the
court to inspect them
(c) At the end of the action or proceeding, the court
shall order the records sealed again
(8) Records released under this section are classified as
protected under Subsection 63-2-304(8) and are accessible
only as provided under Title 63, Chapter 2 Part 2 Access to
ftecords
1995
77-18-16. Penalty.
Any person who willfully violates any prohibition in this
chapter is guilty of a class A misdemeanor
1994
77-18-17. R e t r o a c t i v e application.
The provisions of Sections 77-18-9 through 77-18-17 apply
retroactively to all arrests and convictions regardless of the
date on which the arrests were made or convictions were
entered
1994

(d) a judgment of the court holding a statute or any
part of it invalid,
\&> a n trrdfeT xft \ b e CDXITY grarfcmg a p"retara\ mttatm Xo
suppress evidence when upon a petition for review the
appellate court decides that the appeal would be in the
interest of justice,
(f) under circumstances not amounting to a final order
under subsection (2)(a), a refusal to bind the defendant
over for trial on a felony as charged or a pretrial order
dismissing or quashing in part a felony information, when
upon a petition for review the appellate court decides that
the appeal would be in the interest of justice, or
(g) an order of the court granting a motion to withdraw
a plea of guilty or no contest
1997
77-18a-2. Capital cases.
After the resolution of an initial appeal of a capital case
when the sentence of death has been imposed a subsequent
appeal may not be entertained by any court and a stay of
execution of the sentence may not be granted when the appeal
4oes not raise any new matter not previously revived or when
the new matter could have been raised at the previous appeal
1990

CHAPTER 19
THE EXECUTION
77-19-1
77-19-2
77-19-3
77-19-4
77-19-5
77-19-6
77-19-7
77-19-8

CHAPTER 18a
THE APPEAL
Section
77-18a-l
77-18a-2

77-19-9
77-19-10

Appeals — When proper
Capital cases

77-18a-l. A p p e a l s — When proper.
(1) An appeal may be taken by the defendant from
(a) the final judgment of conviction, whether by verdict
or plea,
<vV> 2crv. sycder T£v&.&£ *aftfcx yadgm^TtfL \ta2A, aSfecXs \-Y\e
substantial rights of the defendant
(c) an interlocutory order when upon petition for review the appellate court decides the appeal would be in
the interest of justice, or
(d) any order of the court judging the defendant by
reason of a mental disease or defect incompetent to
proceed further in a pending prosecutibn
(2) An appeal may be taken by the prosecution from
(a) a final judgment of dismissal including a dismissal
of a felony information following a refusal to bind the
defendant over for trial,
(b) an order arresting judgment,
(c) an order terminating the prosecution because of a
finding of double jeopardy or denial of a speedy trial
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77-19-11
77-19-12
77-19-13

Judgment for fine or costs — Enforcement
Judgment of imprisonment — Commitment
Special release from city or county jail — Purposes
Special release from city or county jail — Conditions and limitations
Special release from city or countv jail — Revocation
Judgment of death — Warrant — Delivery of
warrant — Determination of execution time
Judgment of death — Statement to Board of
Pardons and Parole
Judgment of death when suspended, and by
whom
Judgment of death not executed — Order for
execution
Judgment of death — Location and procedures
for execution
Who may be present — Photographic and recording equipment
Return upon death warrant
Incompetency or pregnancy of person sentenced
to death — Procedures

1 1 - \ $ - \ . £\*&gmfeTii 1OT f m e or c o s t s — "SLuioTcemeni.
If the judgment is for a fine or costs when allowed by statute
and the fine is not paid as ordered by the court execution or
garnishment may be issued as on a judgment in a civil action
The prosecuting attorney, upon written request of the court
clerk, shall effectuate collection through execution or garnishment when the fine or costs have not been paid as ordered by
the court
198°
77-19-2. J u d g m e n t of i m p r i s o n m e n t — Commitment.
If the judgment is for imprisonment, the sheriff of the
county or other appropriate custodial officer designated by the
court shall, upon receipt of a certified copy of the judgment,
deliver the defendant to the warden of the state prison or
Keeper of the jail Such custodial officer shall also deliver a

Art. I, § 9

CONSTITUTION OF UTAH

substantial evidence to support the charge and the court
finds by clear and convincing evidence that the person
would constitute a substantial danger to any other person
or to the community or is likely to flee the jurisdiction of
the court if released on bail.
(2) Persons convicted of a crime are bailable pending appeal
only as prescribed by law.
1988 (2nd S.S.)
[ E x c e s s i v e bail a n d fines — Cruel p u n i s h ments.]
Excessive bail shall not be required; excessive fines shall not
be imposed; nor shall cruel and unusual punishments be
inflicted. Persons arrested or imprisoned shall not be treated
with unnecessary rigor.
1896
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Sec. 14.

[ U n r e a s o n a b l e s e a r c h e s forbidden — Isg^.
a n c e of warrant.]
The right of the people to be secure in their persons, houses
papers and effects against unreasonable searches and seizures
shall not be violated; and no warrant shall issue but upon
probable cause supported by oath or affirmation, particularly
describing the place to be searched, and the person or thing to
be seized.
ig^

S e c . 9.

Sec. 10. [Trial by jury.]
In capital cases the right of trial by jury shall remain
inviolate. In capital cases the jury shall consist of twelve
persons, and in all other felony cases, the jury shall consist of
no fewer t h a n eight persons. In other cases, the Legislature
shall establish the number of jurors by statute, but in no event
shall a jury consist of fewer than four persons. In criminal
cases the verdict shall be unanimous. In civil cases threefourths of the jurors may find a verdict. A jury in civil cases
shall be waived unless demanded.
1996
Sec. 11. [Courts o p e n — R e d r e s s of injuries.]
All courts shall be open, and every person, for an injury done
to him in his person, property or reputation, shall have
remedy by due course of law, which shall be administered
without denial or unnecessary delay; and no person shall be
barred from prosecuting or defending before any tribunal in
this State, by himself or counsel, any civil cause to which he is
a party.

1896

Sec. 12. [Rights of a c c u s e d persons.]
In criminal prosecutions the accused shall have the right to
appear and defend in person and by counsel, to demand the
nature and cause of the accusation against him, to have a copy
thereof, to testify in his own behalf, to be confronted by the
witnesses against him, to have compulsory process to compel
the attendance of witnesses in his own behalf, to have a
speedy public trial by an impartial jury of the county or
district in which the offense is alleged to have been committed,
and the right to appeal in all cases. In no instance shall any
accused person, before final judgment, be compelled to advance money or fees to secure the rights herein guaranteed.
The accused shall not be compelled to give evidence against
himself; a wife shall not be compelled to testify against her
husband, nor a husband against his wife, nor shall any person
be twice put in jeopardy for the same offense.
Where the defendant is otherwise entitled to a preliminary
examination, the function of that examination is limited to
determining whether probable cause exists unless otherwise
provided by statute. Nothing in this constitution shall preclude the use of reliable hearsay evidence as defined by statute
or rule in whole or in part at any preliminary examination to
determine probable cause or at any pretrial proceeding with
respect to release of the defendant if appropriate discovery is
allowed as defined by statute or rule.
1994
Sec. 13.

[ P r o s e c u t i o n by i n f o r m a t i o n or i n d i c t m e n t —
Grand jury.]
Offenses heretofore required to be prosecuted by indictment, shall be prosecuted by information after examination
and commitment by a magistrate, unless the examination be
waived by the accused with the consent of the State, or by
indictment, with or without such examination and commitment. The formation of the grand jury and the powers and
duties thereof shall be as prescribed by the Legislature. 1947

Sec. 15. [Freedom of s p e e c h and of the p r e s s — Libel.]
No law shall be passed to abridge or restrain the freedom of
speech or of the press. In all criminal prosecutions for libel the
t r u t h may be given in evidence to the jury; and if it shall
appear to the jury that the matter charged as libelous is true
and was published with good motives, and for justifiable ends
the party shall be acquitted; and the jury shall have the right
to determine the law and the fact.
i89«
Sec. 16. [No i m p r i s o n m e n t for debt — Exception.]
There shall be no imprisonment for debt except in cases of
absconding debtors.
1896
Sec. 17. [Elections to be free — Soldiers voting.]
All elections shall be free, and no power, civil or military,
shall at any time interfere to prevent the free exercise of the
right of suffrage. Soldiers, in time of war, may vote at their
post of duty, in or out of the State, under regulations to be
prescribed by law.
1896
Sec. 18.

[Attainder — Ex post facto l a w s — Impairing
contracts.]
No bill of attainder, ex post facto law, or law impairing the
obligation of contracts shall be passed.
1896
Sec. 19. [Treason d e n n e d — Proof.]
Treason against the State shall consist only in levying war
against it, or in adhering to its enemies or in giving them aid
and comfort. No person shall be convicted of treason unless on
the testimony of two witnesses to the same overt act.
1896
Sec. 20. [Military subordinate to the civil power.]
The military shall be in strict subordination to the civil
power, and no soldier in time of peace, shall be quartered in
any house without the consent of the owner; nor in time of war
except in a manner to be prescribed by law.
1896
Sec. 21. [Slavery forbidden.]
Neither slavery nor involuntary servitude, except as a
punishment for crime, whereof the party shall have been duly
convicted, shall exist within this State.
1896
Sec. 22. [Private property for public use.]
Private property shall not be taken or damaged for public
use without just compensation.
1896
Sec. 23. [Irrevocable franchises forbidden.]
No law shall be passed granting irrevocably any franchise,
privilege or immunity.
1896
Sec. 24. [Uniform o p e r a t i o n of laws.]
All laws of a general nature shall have uniform operation.
1896

Sec. 25. [Rights retained by people.]
This enumeration of rights shall not be construed to impair
l896
or deny others retained by the people.
Sec. 26. [ P r o v i s i o n s m a n d a t o r y and prohibitory.]
The provisions of this Constitution are mandatory and
prohibitory, unless by express words they are declared to be
otherwise.
1896
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Art. II, § 4

Houses, or either of them, and in Case of Disagreement
between them, with Respect to the Time of Adjournment, he
may adjourn them to such Time as he shall think proper; he
shall receive Ambassadors and other public Ministers, he shall
take Care t h a t the Laws be faithfully executed, and shall
Commission all the Officers of the United States
Sec. 4. [ I m p e a c h m e n t . ]
The President, Vice President and all civil Officers of the
United States, shall be removed from Office on Impeachment
for, and Conviction of, Treason, Bribery, or other high Crimes
and Misdemeanors

ARTICLE

IV

[STATE AND TERRITORIAL RELATIONS]
Section
1 [Full faith and credit to records and judicial proceedings of
states ]
2. [Privileges and immunities — Fugitives from justice and
service ]
3 [Admission of states — Rules and regulations respecting
the territory and property of the United
States ]
4 [Guaranty of republican form of government and against
invasion ]

ARTICLE III
[JUDICIAL DEPARTMENT]
Section
1 [Judicial power ]
2 [Extent of judicial power — Supreme Court — Trial and
places of trial ]
3 [Treason, proof and punishment ]
S e c t i o n 1. [Judicial power.]
The judicial Power of the United States shall be vested in
one supreme Court, and in such inferior Courts at> the Congress may from time to Cime ordain and establish The Judges
both of the supreme and inferior Courts, shall hold their
Offices during good Behavior and shall at stated Times,
receive for their Services, a Compensation which shall not be
diminished during their Continuance in Office
Sec. 2.

[Extent of j u d i c i a l p o w e r — S u p r e m e Court —
Trial a n d p l a c e s of trial.]
[1 ] The judicial Power shall extend to all Cases, in Law and
Equity, arising under this Constitution, the Laws of the
United States, and Treaties made or which shall be made
under their Authority,—to all Cases affecting Ambassadors,
other public Ministers and Consuls —to all Cases of admiralty
and maritime Jurisdiction,—to Controversies to which the
United States shall be a Party —to Controversies between two
or more States —[between a State and Citizens of another
State,]—between Citizens of different States,—between Citizens of the same State claiming Lands under Grants of
different States, [and between a State, or the Citizens thereof
and foreign States, Citizens or Subjects ]
[2 ] In all Cases affecting Ambassadors other public Ministers and Consuls, and those in which a State shall be Party,
the supreme Court shall have original Jurisdiction In all the
other Cases before mentioned, the supreme Court shall have
appellate Jurisdiction, both as to Law and Fact, with such
Exceptions, and under buch Regulations as the Congress shall
make
[3 ] The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury, and such Trial shall be held in the
State where the said Crimes shall have been committed, but
when not committed within any State the Trial shall be at
such Place or Places as the Congress may by Law have
directed
Sec. 3. [Treason, proof and p u n i s h m e n t . ]
[1 ] Treason against the United States shall consist only in
levying War against them, or in adhering to their Enemies
giving them Aid and Comfort No Person shall be convicted of
Treason unless on the Testimony of two Witnesses to the same
overt Act, or on Confession in open Court
[2 ] The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall work
Corruption of Blood, or Forfeiture except during the Life of the
Person attainted

S e c t i o n 1. [Full faith and credit to records and judicial p r o c e e d i n g s of states.]
Full Faith and Credit shall be given in each State to the
public Acts, Records, and judicial Proceedings of every other
State And the Congress may by general Laws prescribe the
Manner in which such Acts Records and Proceedings shall be
proved and the Effect thereof
Sec. 2.

[ P r i v i l e g e s and i m m u n i t i e s — F u g i t i v e s from
j u s t i c e a n d service.]
[1 ] The Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens in the several States
[2 ] A person charged in anv State with Treason. Felony, or
other Crime who shall flee from Justice and be found in
another State shall on Demand of the executive Authority of
the State from which he fled, be delivered up to be removed to
the State having Jurisdiction of the Crime
[3 ] No Person held to Service or Labour in one State under
the Laws thereof, escaping into another, shall in Consequence
of any Law or Regulation therein be discharged from such
Service or Labour but shall be delivered up on Claim of the
Party to whom such Service or Labour may be due
Sec. 3.

[Admission of states — Rules and r e g u l a t i o n s
r e s p e c t i n g the territory and property of the
U n i t e d States.]
[1 ] New States may be admitted by the Congress into this
Union, but no new State shall be formed or erected within the
Jurisdiction of any other State, nor any State be formed by the
Junction of two or more States, or Parts of States, without the
Consent of the Legislatures of the States concerned as well as
of the Congress
[2 ] The Congress shall have Power to dispose of and make
all needful Rules and Regulations respecting the Territory or
other Property belonging to the United States, and nothing in
this Constitution shall be so construed as to Prejudice any
Claims of the United States, or of any particular State
Sec. 4.

[Guaranty of republican form of g o v e r n m e n t
a n d a g a i n s t invasion.]
The United States shall guarantee to every State in this
Union a Republican Form of Government, and shall protect
each of them against Invasion, and on Application of the
Legislature, or of the Executive (when the Legislature cannot
be convened) against domestic Violence
ARTICLE V
[AMENDMENT]
[Mode of a m e n d m e n t . ]
The Congress, whenever two-thirds of both Houses shall
deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two-thirds
of the several States, shall call a Convention for proposing
Amendments, which, in either Case, shall be valid to all
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UNITED STATES CONSTITUTION
AMENDMENT XIII

Section
11. [Slavery prohibited.]
1 2 . [Power to enforce amendment.!

h*:
Section 1. [Slavery prohibited.]
^ N e i t h e r slavery nor involuntary servitude, except as a
punishment for crime whereof the party shall have been duly
convicted, shall exist within the United States, or any place
subject to their jurisdiction.
S«c. 2. [ P o w e r to enforce a m e n d m e n t . ]
Congress shall have power to enforce this article by appropriate legislation.
AMENDMENT XIV
Section
. 1. [Citizenship — Due process of law — Equal protection.]
2. [Representatives — Power to reduce appointment.]
3. [Disqualification to hold office.]
4. [Public debt not to be questioned — Debts of the Confederacy and claims not to be paid.]
J. [Power to enforce amendment.^
Section 1. [ C i t i z e n s h i p — D u e p r o c e s s of l a w — Equal
protection.]
All persons born or naturalized in the United States, and
Object to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall
J^ake or enforce any law which shall abridge the privileges or
u^imunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without
^he process of law; nor deny to any person within its jurisdic^ n the equal protection of the laws.
S^c. 2.

[ R e p r e s e n t a t i v e s — P o w e r to r e d u c e appointment.]
^ Representatives shall be apportioned among the several
states according to their respective numbers, counting the
*^ole number of persons in each State, excluding Indians not
^xed. But when the right to vote at any election for the choice
J^ electors for President and Vice-President of the United
5
^ates, Representatives in Congress, the Executive and Judia
^ l Officers of a State, or the members of the Legislature
hereof, is denied to any of the male inhabitants of such State,
J^ing twenty-one years of age, and citizens of the United
^ a t e s , or in any way abridged, except for participation in
*ebellion, or other crime, the basis of representation therein
^ a l l be reduced in the jorqportion which the number of such
n
ale citizens shall bear to the whole number of male citizens
w
enty-one years of age in such State.
^ c . 3. [Disqualification to h o l d office.]
No person shall be a Senator or Representative in Congress,
f
f Elector of President and Vice President, or hold any office,
^ 1 or military, under the United States, or under any State,
*Ho, having previously taken an oath, as a member of ConFfess, or as an officer of the United States, or as a member of
^ y State legislature, or as an executive or judicial officer of
"^y State, to support the Constitution of the United States,
"all have engaged in insurrection or rebellion against the
, % e , or given aid or comfort to the enemies thereof. But
'°ngress may by a vote of two-thirds of each House, remove
u
bh disability.
^ c . 4.

[ P u b l i c debt n o t to b e q u e s t i o n e d — Debts of
t h e C o n f e d e r a c y and c l a i m s not to be paid.]
r
. Hie validity of the public debt of the United States, author e d by law, including debts incurred for payment of pensions

Amend. XVIII, § 1

^nd bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States
Aor any State shall assume or pay any debt or obligation
incurred in aid of insurrection or rebellion against the United
States, or any claim for the loss or emancipation of any slave;
hut all such debts, obligations, and claims shall be held illegal
^nd void.
S e c . 5. [ P o w e r to enforce a m e n d m e n t . ]
The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.
AMENDMENT XV
Section
1. [Right of citizens to vote — Race or color not to disqualify.]
2. [Power to enforce amendment.]
S e c t i o n 1. [Right of c i t i z e n s to v o t e — R a c e or color
n o t to disqualify.]
The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on
Account of race, color, or previous condition of servitude.
S e c . 2. [ P o w e r t o enforce a m e n d m e n t . ]
The Congress shall have power to enforce this article by
a
£propriate legislation.
AMENDMENT XVI
t l n c o m e tax.]
The Congress shall have power to lay and collect taxes on
"koines, from whatever source derived, without apportionment among the several States, and without regard to any
census or enumeration.
AMENDMENT XVTI
E l e c t i o n of s e n a t o r s . ]
The Senate of the United States shall be composed of two
Senators from each State, elected by the people thereof, for six
y^ars; and each Senator shall have one vote. The electors in
e
^ c h State shall have the qualifications requisite for electors
°£ the most numerous branch of the State legislatures.
When vacancies happen in the representation of any State
*A the Senate, the executive authority of such State shall issue
Writs of election to fill such vacancies: Provided, That the
* e gislature of any State may empower the executive thereof to
^ a k e temporary appointments until the people fill the vacancies by election as the legislature may direct.
This amendment shall not be so construed as to affect the
A c t i o n or term of any Senator chosen before it becomes valid
*$ part of the Constitution.
AMENDMENT X V m
[REPEALED DECEMBER 5, 1933. SEE AMENDMENT
XXI, SECTION 1.]
Section
\. [National prohibition — Intoxicating liquors.]
3. [Concurrent power to enforce amendment.]
3. [Time limit for adoption.]
S e c t i o n 1. [National p r o h i b i t i o n — I n t o x i c a t i n g liquors.]
After one year from the ratification of this article the
Manufacture, sale, or transportation of intoxicating liquors
WHhin, the importation thereof into, or the exportation thereof

Section
26 [Provisions mandatory and prohibitory ]
27 [Fundamental rights ]
28 [Declaration of the rights of crime victims ]

CONSTITUTION OF UTAH
PREAMBLE
Article
I Declaration of Rights
II State Boundaries
III Ordinance
IV Elections and Right of Suffrage
V Distribution of Powers
VI Legislative Department
VII Executive Department
VIII Judicial Department
IX Congressional and Legislative Apportionment
X Education
XI Counties, Cities and Towns
XII Corporations
XIII Revenue and Taxation
XIV Public Debt
XV Militia
XVI Labor
XVII Water Rights
XVIII Forestry
XIX Public Buildings and State Institutions
XX Public Lands
XXI Salaries
XXII Miscellaneous
XXIII Amendment and Revision
XXIV Schedule

S e c t i o n 1. [Inherent and i n a l i e n a b l e rights.]
All men have the inherent and inalienable right to enjoy and
defend their lives and liberties, to acquire, possess and protect
property, to worship according to the dictates of their consciences, to assemble peaceably, protest against wrongs and
petition for redress of grievances, to communicate freely their
thoughts and opinions, being responsible for the abuse of that
right

1896

Sec. 2. [All political p o w e r i n h e r e n t in t h e people.]
All political power is inherent in the people and all free
governments are founded on their authority for their equal
protection and benefit and they have the right to alter or
reform their government as the public welfare may require
1896

Sec. 3. [Utah i n s e p a r a b l e from t h e Union.]
The State of Utah is an inseparable part of the Federal
Union and the Constitution of the United States is the
supreme law of the land
1896
Sec. 4.

PREAMBLE
Grateful to Almighty God for life and liberty, we, the people
of Utah, in order to secure and perpetuate the pnnciples of
free government, do ordain and establish this CONSTITUTION
1896
ARTICLE I
DECLARATION OF RIGHTS
Section
1 [Inherent and inalienable rights ]
2 [All political power inherent in the people ]
3 [Utah inseparable from the Union ]
4 [Religious liberty — No property qualification to vote or
hold office ]
5 [Habeas corpus 1
6 [Right to bear arms ]
7 P u e process of law ]
8 [Offenses bailable ]
9 [Excessive bail and fines — Cruel punishments 1
10 [Trial by jury 1
11 [Courts open — Redress of injuries 1
12 [Rights of accused persons ]
13 [Prosecution by information or indictment — Grand jury ]
14 [Unreasonable searches forbidden — Issuance of warrant ]
15 [Freedom of speech and of the press — Libel ]
16 [No imprisonment for debt — Exception 1
17 [Elections to be free — Soldiers voting ]
18 [Attainder — Ex post facto laws — Impairing contracts ]
19 [Treason defined — Proof ]
20 [Military subordinate to the civil power J
21 [Slavery forbidden ]
22 [Private property for public use 1
23 [Irrevocable franchises forbidden 1
24 [Uniform operation of laws ]
25 [Rights retained by people ]

[Religious liberty — N o p r o p e r t y qualification
to vote or hold office.]
The rights of conscience shall never be infringed The State
shall make no law respecting an establishment of religion or
prohibiting the free exercise thereof no religious test shall be
required as a qualification for any office of public trust or for
any vote at any election nor shall any person be incompetent
as a witness or juror on account of religious belief or the
absence thereof There shall be no union of Church and State
nor shall any church dominate the State or interfere with its
functions No public money or property shall be appropriated
for or applied to any religious worship exercise or instruction
or for the support of any ecclesiastical establishment No
property qualification shall be required of any person to vote
or hold office, except as provided in this Constitution
1896
Sec. 5. [Habeas corpus.]
The privilege of the writ of habeas corpus shall not be
suspended, unless, in case of rebellion or invasion the public
safety requires it
1896
Sec. 6. [Right to bear arms.]
The individual right of the people to keep and bear arms for
security and defense of self, family, others property or the
state, as well as for other lawful purposes shall not be
infringed, but nothing herein shall prevent the legislature
from defining the lawful use of arms
1984 (2nd s s )
Sec. 7. [Due p r o c e s s of law.]
No person shall be deprived of life liberty or property
without due process of law
1896
Sec. 8. [Offenses bailable.]
(1) All persons charged with a crime shall be bailable
except
(a) persons charged with a capital offense when there is
substantial evidence to support the charge or
(b) persons charged with a felony while on probation or
parole, or while free on bail awaiting trial on a previous
felony charge, when there is substantial evidence to
support the new felony charge or
(c) persons charged with anv other crime designated
by statute as one for which bail may be denied, if there is
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OCCUPATIONS AND PROFESSIONS

jro^7-8. P r o h i b i t e d acts — P e n a l t i e s .
* £ ^ Prohibited acts A — Penalties
(a) Except as authorized by this chapter, it is unlawful
for any person to knowingly and intentionally
(I) produce, manufacture, or dispense, or to possess
with intent to produce, manufacture, or dispense, a
controlled or counterfeit substance,
(II) distribute a controlled or counterfeit substance,
or to agree, consent, offer, or arrange to distribute a
controlled or counterfeit substance,
(m) possess a controlled or counterfeit substance
with intent to distribute, or
(iv) engage in a continuing criminal enterprise
where
(A) the person participates, directs, or engages
in conduct which results in any violation of any
provision of Title 58, Chapters 37, 37a, 37b, 37c,
or 37d that is a felony, and
(B) the violation is a part of a continuing
series of two or more violations of Title 58,
Chapters 37, 37a, 37b, 37c, or 37d on separate
occasions that are undertaken in concert with
five or more persons with respect to whom the
person occupies a position of organizer, supervisor, or any other position of management
(b) Any person convicted of violating Subsection (l)(a)
with respect to
U) 3 substance c)#ssi3ed JJ? Schedule J cr J J cr 3
controlled substance analog is guilty of a second
degree felony and upon a second or subsequent conviction is guilty of a first degree felony,
(n) a substance classified in Schedule III or IV, or
marijuana, is guilty of a third degree felony, and upon
a second or subsequent conviction is guilty of a second
degree felony, or
(in) a substance classified in Schedule V is guilty of
a class A misdemeanor and upon a second or subsequent conviction is guilty of a third degree felony
(c) Any person convicted of violating Subsection
(l)(a)(iv) is guilty of a first degree felony punishable by
imprisonment for an indeterminate term of not less t h a n
seven /ears and which may be for life Imposition or
execution of the sentence may not be suspended, and the
person is not eligible for probation
(2) Prohibited acts B — Penalties
(a) It is unlawful
d) for any person knowingly and intentionally to
possess or use a controlled substance, unless it was
obtained under a valid prescription or order, directly
from a practitioner while acting in the course of his
professional practice, or as otherwise authorized by
this subsection,
(n) for any owner tenant, licensee, or person in
control of any building, room, tenement, vehicle, boat,
aircraft, or other place knowingly and intentionally to
permit them to be occupied by persons unlawfully
possessing, using, or distributing controlled substances in any of those locations, or
(m) for any person knowingly and intentionally to
possess an altered or forged prescription or written
order for a controlled substance
(b) Any person convicted of violating Subsection
(2)(a)(i) with respect to
d) marijuana, if the amount is 100 pounds or more
is guilty of a second degree felony
(n) a substance classified in Schedule I or II, marijuana, if the amount is more than 16 ounces, but less
than 100 pounds, or a controlled substance analog, is
guilty of a third degree felony, or
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(m) marijuana, if the marijuana is not in the form
of an extracted resin from any p a r t of the plant and
the amount is more than one ounce but less than 16
ounces, is guilty of a class A misdemeanor
(c) Any person convicted of violating Subsection
(2)(a)(i) while inside the exterior boundaries of properto
occupied by any correctional facility as defined m Section
64-13-1 or any public jail or other place of confinement
shall be sentenced to a penalty one degree greater than
provided in Subsection (2)(b)
(d) Upon a second or subsequent conviction of possession of any controlled substance by a person that person
shall be sentenced to a one degree greater penalt\ than
provided in this subsection
(e) Any person who violates Subsection (2)iaMi) with
respect to all other controlled substances not included in
Subsection (2)(b)(i), (n) or (in) including less than one
ounce of marijuana is guilty of a class B misdemeanor
Upon a second conviction the person is guiltv of a clasa A
misdemeanor, and upon a third or subsequent com iction
the person is guilty of a third degree felonv
(f) Any person convicted of violating Subjection
(2)(a)(n) or (2)(a)(m) is
(l) on a first conviction guilty of a clas^ B misde
meanor
(n) on a second conviction guiltv of a c l a ^ \
misdemeanor and
(m) on a third or subsequent conviction guilti of i
third degree felony
(3) Prohibited acts C — Penalties
(a) It is unlawful for any person knowinglv ana inten
tionally
(l) to use in the course of the manufacture or
distribution of a controlled substance a license num
ber which is fictitious revoked suspended or issued
to another person or for the purpose of obtaining a
controlled substance, to assume the title of or repre
sent himself to be a manufacturer wholesaler apoth
ecary physician, dentist veterinarian or other au
thonzed person
(n) to acquire or obtain possession of to procure or
attempt to procure the administration of to oDtain i
prescription for to prescribe or dispense to an\ per
son known to be attempting to acquire or obtain
possession of, or to procure the administration of a m
controlled substance by misrepresentation or failure
by the person to disclose his receiving an\ controlled
substance from another source fraud forgerv decep
tion subterfuge alteration of a prescription or writ
ten order for a controlled substance or the use ot a
false name or address
(in) to make any false or forged prescription or
written order for a controlled substance or to utter
the same, or to alter any prescription or written orde r
issued or written under the terms of this chapter or
(iv) to make distribute or possess anv punch die
plate, stone or other thing designed to print imprint
or reproduce the trademark trade name or other
identifying mark imprint or device of another or an\
likeness of any of the foregoing upon any drug or
container or labeling so as to render an\ drug a
counterfeit controlled substance
(b) Any person convicted of violating Subsection < 3 a
is guilty of a third degree felony
(4) Prohibited acts D — Penalties
(a) Notwithstanding other provisions of this section a
person not authorized under this chapter who commitany act declared to be unlawful under this section Tine
58, Chapter 37a Utah Drug Paraphernalia Act or under

